
BEFORE THE ARIZONA BOARD OF OSTEOFATHIC ETd~MI NERS 

IN MEDICINE AND SURGERY 

IN THE MATTER OF: 

Ian D. MacGillivray, D.O., 
Applicant for Board license. 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW 
AND ORDER 

IN~ODUCTION : Hearing was conducted before the Board 

-- "%" ° ~ ~ -- of Osteopathic E~amln~rs in Medicine and Surgery (he r=inafter 

"'Board") on February 2, 1996 pursuant to the requirements oF 

A.R.S. $ 41-1065- Ian D. M~cgil!ivray, D.O., (he~eJ- l~fter 

ed by "'Applicant ) 8ppea_-d for the hea~-~1~q and was represent 

Stanley U. Murr_~y, Attorney. This m~tter came before the B,_,~r,3 

f~r b ear~,'~q ~ the request ~f ~I~= Apul~ nt @ue ÷~ ~r~< o ~  

of denial of his Board !icer~se a~plication. Base,3 ,,~o:, .... 

_ _d_nc_ submitted e~ the Hoard and ~he ~=stimor~y documentary =v~ = = -- - "- 

received during the administr_~tive he~ring, the Hoard issues the 

following Findings of Fact, Conclusion of Law and Order. 

EINDINGS OE FACT 

!. On or 8bout Ju.ne 514, 1994 the applicant submitted 

and the Boar@ receives his application for license to practice ~s 

_~n osteop~b {~ ~hysici.~n im ~he c~-~te of Ar~z~n~ 

2. Applicant was pre-;ious!y 8 licensee of the Beard 

and holder of license No. 1095 6o< ~be practice of n.,~=oI,;~II]ic 

medicine; however, pursuant to stipul~ted Conse1~t Or@el.- <]~ re4 

October ].9, 1988, Applicant" s previous Hoard license was 

revoked. The Board" s Consent Order was based upon the 



Applicant's criminal conviction for felony offenses arising out 

of and related to the practice of medicine. 

3. The Board's Consent Order, at page 4, reads in part 

as follows: 

IT IS FURTHER ORDERED that in the event that 
each and every felony conviction entered 
against Dr. MacGillivray in CR 164-338 is 
aside on appeal, license number 1095 shall be 
fully reinstated to Dr. MacGillivray and the 
revocation set forth herein shall be vacated. 
This provision respecting reinstatement of Dr. 
MacGillivray's license in the event the con- 
victions are set aside on appeal shall only be 
operative if all 12 convictions are set aside 
on apDeal; affirmance on apDeal of any sinq!e 
conviction, or more than one conviction but 
less than all of the convictions origin- ally 
entered, shall be sufficient for purDoses cf 
this revocation, and said revocation of 
license 1095 shall be deemed resulting from 
such conviction(s) as ~[e affirmed on appeal. 

_ (Emphasis ~dded.) 

4. Appellant has argued to the Board that his ~elouy 

criminal convictions were "set aside" by Maricopa County Superior 

Court order in 1995; and, therefore, pursuant to the te~ms of the 

Board's 1988 Consent Order, Board license No. 1095 should have 

been reinstated, without the Board's requiring him to p~ss a 

medical competency examination; and, the Board's 1988 license 

revocation order should have been vacated. 

5." The Board finds that the legal and factual arguments 

of Applicant, as described in paragraph 4 above, are without 

merit. The decisions of the Arizona Court of Appeals in State v. 

MacGillivray, 162 Ariz. 539, 785 F.2d 59 (App. 1990) and State v I • 

MacGillivr~y, Arizona Court of Appeals, Div. One, Dept. E, Case 
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No. 1 CA-CRgl-0570 (Memorandum Decision, dated May 19, 1992) and 

State v. MacGil!ivray, Arizona Court of Appeals, Div. One, DeFt. 

D, Case No. 1 CA-CR94-0773-FR (Memorandum Decision, dated Oct. 26, 

1995), establish that two of the original twelve felony 

convictions concerning Applicant were upheld on appeal. 

6. Applicant filed in Superior Court for Maricopa 

County, in Case No. CR-!64338 an application for restoration of 

civil rights- Presumably the application was based upon A.R.S. 

13-906 (application by persons discharged from prison). By 

order dated March 28, 1995, and signed by John Trombino, Judge Fro 

Tom, Maricopa County Superior Court, it was ordered: 

A) vacating judgment of aui!t snd dismissing charges 

B) restoring civil rights 

- C) restoring the right to possess firearms 

7. The aforementioned March 28, 1995, Superior Court 

order for restoration of civil rights to Applicant does not 

constitute the setting aside or reversal of Applicant's felony 

conviction "on appeal" as required by Board Consent Order, dated 

October 19, 1988, in order for Applicant to qualify for 

reinstatement of his previous Board license. Instead, the 

Superior Court order of March 28, 1995, merely constitutes a 

restoration of civil rights, pursuant to A.R.S. ~ 13-904, -905, 

-906, -907, -908, and -912. 

8. At its public meeting on May 13, 1995, the Uoard 

reviewed the application file of the Applicant and voted to inform 

the Applicant that, pursuant to the requirements of A.R.S. 
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32-1822(A) (qualifications for license as an osteopathic 

physician), Applicant would have to complete and successfully pass 

the Special Purpose Examination ("SPEX") administered by the 

Federation of State Medical Boards. Applicant was advised of the 

Board's decision and instructions by letter dated May 17, 1995 and 

signed by Robert J. Miller, Ph.D. , former Board executive 

director. 

9. Because Applicant is not currently licensed as an 

osteopathic physician in another state, he was required by statute 

to sit for the licensing examination, pursuant to A.R.S. 

.~ 32-1822(A) (4). 

10. Applicant took the SFEX examination adm.~.n.istered in 

J,:ne ~f 1775 and ~" v~r] ~:~r= of 6 ° Pursuant ~ ~o~r4 

administrative rule, A.A.C. ~4-22-i04 (A) the applicant must 

receive a grade of 75% or above. 

iI. Applicant was informed that he failed the SPEX 

examination. Thereafter Appellant requested that he be allowed to 

take the SPEX examination again; and, by letter dated October 

1975, from the Board's administrative assistant, Applicant was 

informed that the Hoard approve,3 his request- However, there is 

no subsequent record of Applicant applying for and again taking 

the SPEX examination. 

12. The Hoard subsequently requested the administrators 

of the SPEX examination to r__h_~l, the A~.~].icant s score ~nr_] the 

Board s executive director r~c='ved confirmation of Applicant s 

failing score, i.e-, 69%. 
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13. At the Beard's public meeting on November 29, 1995, 

the Board voted to deny the AFplicant's request for osteopathic 

physician license based upon his failure to obtain a passing score 

(75%) on the SPEX examination as required by A.R.S. 

§ 32-1822(A)(4). 

14. Applicant filed a 

denial of license application, 

timely request for hearing on 

pursuant to A.R.S. ~ 41-I065. 

Thereafter the matter was noticed for hearing; and, Applicant with 

legal counsel, Stanley D. Murray, appeared before the Board for a 

hearing on denial of license application on February 2, 1776. 

After hearing testimony, reviewing the documentary evidence and 

hearing the arguments of counsel, the Beard voted unanimously to 

affirm the denial of license avplicatien. 

CONCLUSIONS OF LAW 

i. The Board has jurisdiction to consider the pending 

osteopathic physician license application and to conduct ~D 

administrative hearing, pursuant to A.R.S. § 32-1800, et se__9_q:., and 

A.R.S. § 41-1065. 

2. Pursuant to A.R.S. § 41-1065, the burden of proof is 

on the Applicant to demonstrate his qualifications to be licensed 

as an osteopathic physician in the State of Arizona. 

3. Applicant has not met his burJen of proof because he 

has not satisfied the maudatory statutory requirement to pass the 

Board's medical competency examination, i.e., compete~cy A.R.S. 

§ 32-1822(A)(4). 
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ORDER 

IT IS HEREHY ORDERED that the application of Ian D. 

MacGillivray, D.O., to obtain a license to practice osteopathic 

medicine in the State of Arizona is denied. 

~ . ~ ,  ~ D  ~ . ~ i v ~  ~ , ,~  J ~  ~ o ~ ~ J  , ~ _ ~ .  

I 

BOARD OF OSTEOPATHIC EYJ~MINERS 
IN MEDICINE AND SURGERY 

ANN MARIE BERGER .-i 

Executive Directo ,@It. 
141 E. Palm Lane, ~ite 205 
Phoenix, AZ 85004 

COPY mailed by U.S- Certified Mail 
(return r=~=J~t renues+ed) this 
.~L~ day of ~m~__, ---~I°°6, +n:_. 

lan D. MacGi!livray, D.O. 
P. O. Box 25126 
Phoenix, Arizona 85002-5126 

Stanley D. Murray 
Attorney at Law 
2916 N. 7th Avenue, Suite i00 
Phoenix, Arizona 85013 
Attorney for Applicant 

COPX mailed bx intgraaency mail this 
Z~- day of ~ "  ~ 1996, to: 

Michael Harrison 
Assistant Attorney General 
Civil Divis'ion 
Office of the Arizona Attorney Gener~l 
1275 West Washington 
Phoenix, Arizona 85007 

3331A(67-72)/yaf 
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